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OPINION

The petitioner was convicted by a Cannon County jury of seven counts of child rape, one
count of incest, and three counts of aggravated sexual battery. He received an effective sentence
of twenty-two years at 100%, and, when the state agreed not to appeal from the imposition of
concurrent sentences, the petitioner waived hisright to adirect appeal. See Floyd Campbell v. State,
No. M2001-00408-CCA-R3-PC, 2002 WL 970441, at * 1 (Tenn. Crim. App. May 10, 2002), perm.
to app. denied (Tenn. 2002). The petitioner subsequently sought post-conviction relief which was
denied, and the denial was affirmed on appeal. Seeid.

Thereafter, the petitioner sought habeas corpus relief. He contendsthe trial court imposed
illegal sentences in the child rape judgments because the record indicates the crimes may have
occurred prior to the effective date of the statute. He further contends the date the offenses were
alleged to have occurred was an essential element for any legal conviction under the child rape



statute; therefore, the state' s failure to make reference to a date after July 1, 1992, in the various
counts of the indictment renders the indictment constitutionally insufficient.

The petitioner’ s contentionstake on significance because prior to July 1, 1992, the unlawful
penetration of achild under thirteen years of age constituted aggravated rape. See Tenn. Code Ann.
§39-13-502(a)(4) (1991). For sentencing purposes, astandard offender convicted of aggravated rape
prior to July 1, 1992, was €eligible for release after serving 30% of the sentence. Seeid. § 40-35-
501(c) (Supp. 1991). On the other hand, the unlawful penetration of achild under thirteen years of
agefrom July 1, 1992, forward constitutes child rape, seeid. § 39-13-522(a) (Supp. 1992), and the
entire sentence must be served “undiminished by any sentence reduction credits,” seeid. § 39-13-
523(b) (Supp. 1992).

I. HABEASCORPUSRELIEF

Article I, 8 15 of the Tennessee Constitution guarantees the right to seek habeas corpus
relief. Tennessee Code Annotated sections 29-21-101 et seq. codifiesthe applicable proceduresfor
seeking a writ. While there is no statutory time limit in which to file for habeas corpus relief,
Tennessee law provides very narrow grounds upon which such relief may be granted. Taylor v.
State, 995 S.W.2d 78, 83 (Tenn. 1999). A habeas corpus petition may be used only to contest void
judgments which are facially invalid because (1) the convicting court was without jurisdiction or
authority to sentence a defendant; or (2) defendant’s sentence has expired. Archer v. State, 851
S\W.2d 157, 164 (Tenn. 1993).

The burden of showing that the judgment is“void” restswith the petitioner. Wyatt v. State,
24 S\W.3d 319, 322 (Tenn. 2000). That burden entailsshowing that thejurisdictional defect appears
in the record, thereby creating avoid judgment. Statev. Ritchie, 20 SW.3d 624, 630 (Tenn. 2000).
A judgment that is merely “voidable” may not be reached under habeas corpusreview. 1d. Where
the allegations in a petition for writ of habeas corpus do not demonstrate that the judgment isvoid,
atrial court may correctly dismiss the petition without ahearing. McLaney v. Bdll, 59 S.W.3d 90,
93 (Tenn. 2001) (citing Tenn. Code Ann. § 29-21-109 (2000)). A voidable judgment, which is
facially valid and requires proof beyond the face of the record to establish that it is void, may not
be collaterally attacked by means of habeas corpus. Archer, 851 SW.2d at 162.

The determination of whether habeas corpus relief is proper isaquestion of law; thus, this
court affords the question de novo review with no presumption of correctness given to the trial
court’srulings. McLaney, 59 SW.3d at 92.

A. Factual Background

The petitioner was convicted of seven counts of child rape, one count of incest, and three
counts of aggravated sexual battery. Only the seven child rape convictions are at issue in this
apped. All child rape countsin the indictment alleged the petitioner violated “T.C.A. 39-13-522,”
which codifiesthe offense of child rape. The statute went into effect July 1, 1992. See 1992 Tenn.
Public Acts, ch. 948, § 2.



Countsfour, six, and eight of the indictment allege the unlawful penetration of a child less
than thirteen years of age “in 1992” in violation of “T.C.A. 39-13-522.” Counts ten, twelve,
fourteen, and sixteen of the indictment allege the unlawful penetration of a child less than thirteen
years of age “in 1993” in violation of “T.C.A. 39-13-522.” The judgments for all child rape
convictions state the offenseswere committed in “1992-1993,” in violation of “TCA#: 39-13-522.”

B. Analysis

Inthiscase, countsfour, six, and eight alleged offenses committed “in 1992.” Thus, thetime
framereferenced intheseindictmentsincludes six monthsprior to the effective date of the child rape
statute, as well as six monthsfollowing the effective date of the statute. We note, however, that all
counts alleged a violation of Tennessee Code Annotated section 39-13-522, as did each of the
judgments of conviction. Thus, the petitioner was indicted for and convicted of child rape. The
judgments are certainly not void on their face.

Theonly means by which the petitioner could demonstrate that one or more of these offenses
were committed prior to July 1, 1992, would require an examination of the evidence introduced at
trial viaatrial transcript. Whether the offenses were committed after July 1, 1992, was a question
that should have been determined by thejury, although we have no way of knowing whether thejury
actually made such a determination due to the absence of thetrial transcript from the record before
us. Regardless, habeas corpus relief is unavailable under these circumstances because the court
would be required to determine whether the evidence was sufficient beyond a reasonable doubt to
establish that the offenses were committed on or after July 1, 1992. See Gant v. State, 507 S.W.2d
133, 136 (Tenn. Crim. App. 1973) (holding habeas corpus relief is not available to challenge the
sufficiency of the evidence). Therefore, thiscaseisdistinguishablefrom McLaney, which involved
habeasreview of apurequestion of law. SeeMcLaney, 59 SW.3d at 92. Thisissueiswithout merit.

We further note that counts ten, twelve, fourteen, and sixteen allege child rapes “in 1993.”
The child rape statute was in effect during the entire year 1993. The fact that the judgmentsrecite
the offense dates as “1992-1993" does not render the judgments void. Accordingly, we find the
statute was correctly applied to the petitioner, and these four counts clearly cannot be the proper
subject of habeas corpus relief.

. SUFFICIENCY OF THE INDICTMENT

The petitioner arguesthetrial court’ s application of Tennessee Code Annotated section 39-
13-523 in sentencing amounts to adding a new “element” to the offense of child rape: the date on
which the offense was committed. Because section 39-13-523 requires the sentencing court to
impose service of afull sentence without any sentence creditsonly if the offense was committed on
or after July 1, 1992, the petitioner contendsthe indictment wasflawed asfailing to providethe date
of the offenses.

The date of the offense need not be stated in the indictment “unless the time is a material
ingredient inthe offense.” Tenn. Code Ann. § 40-13-207. Thedate of the offense should bealleged
if “the time is important to bring the offense within the operation of new or amended statutes.”
Statev. West, 737 S.W.2d 790, 792 (Tenn. Crim. App. 1987) (quoting Statev. Shaw, 113 Tenn. 536,
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538, 82 S.W. 840 (1904)). Counts ten, twelve, fourteen, and sixteen alege the offenses occurred
“in1993.” Sincethe child rape statute wasin effect during the entire year of 1993, these counts are
clearly not defective. It may be that counts four, six, and eight alleging child rape “in 1992” were
subject to challenge for failing to specify the offenses were committed on or after July 1, 1992.
However, the remedy for challenging a defective indictment, as opposed to one failing to vest
jurisdiction or charge an offense, isapre-trial motion to dismiss, see Tenn. R. Crim. P. 12(b)(2), not
habeas corpus, see Wyatt v. State, 24 SW.3d 319, 323 (Tenn. 2000).

Only avoidindictment that doesnot vest jurisdictionin thecourt issubject to ahabeas corpus
challenge. Dykesv. Compton, 978 SW.2d 528, 529 (Tenn. 1998). Thus, we proceed to examine
counts four, six, and eight to determine whether they provide constitutionally sufficient notice of
the offense of child rape.

Anindictment must “ statethefacts constituting the offensein ordinary and conciselanguage,
without prolixity or repetition, in such amanner as to enable aperson of common understanding to
know what isintended . . . .” Tenn. Code Ann. 8 40-13-202. To satisfy our constitutional notice
regquirements, an indictment must provide notice of the offense charged, an adequate basis for the
entry of a proper judgment, and suitable protection against double jeopardy. State v. Hill, 954
SW.2d 725, 727 (Tenn. 1997). Anindictment need not conform to strict pleading requirements. Id.

The Tennessee Supreme Court continues to emphasize the relaxation of common law
pleading requirements, as well as its reluctance to promote form over substance in examining the
sufficiency of an indictment. See State v. Hammonds, 30 SW.3d 294, 300 (Tenn. 2000).
Indictments which satisfy the requirements for adequate notice to the defendant also satisfy
constitutional and statutory requirements. Id. For example, anindictment whichrefersto the statute
defining the offenseis sufficient both to provide adefendant with notice and to satisfy constitutional
and statutory requirements. State v. Sledge, 15 SW.3d 93, 94 (Tenn. 2000). Furthermore, an
indictment alleging all elementsof an offenseissufficient eventhough it doesnot allegethe specific
theory upon which the prosecution intends to rely to prove each element. State v. Lemacks, 996
SW.2d 166, 172 (Tenn. 1999). Nevertheless, if an indictment is so defective as to fail to vest
jurisdiction in the trial court, it is subject to habeas corpus relief. See Dykes, 978 SW.2d at 529.

The petitioner’s argument is misplaced. Three of the child rape counts at issue alleged
commission “in 1992,” and the other four child rape counts alleged commission “in 1993.” Each
count further specified aviolation of “T.C.A. 39-13-522,” the child rape statute. In our view, the
various counts of the indictment were sufficient to put the petitioner on notice he was charged with
child rape.

We conclude habeas corpus relief is not an available vehicle to challenge the petitioner’s
convictions. Accordingly, we affirm the judgment of the trial court dismissing the petitioner’s
habeas corpus relief petition.

JOE G. RILEY, SPECIAL JUDGE



